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QUESTIONS PRESENTED FOR REVIEWtc \l1 "QUESTIONS PRESENTED FOR REVIEW
 1.
Does the Court retain the power to decide as a matter of law that a defendant has no duty to protect a particular plaintiff from harm, even though such harm may be a foreseeable consequence of the defendant’s act, or omission?

2.
Does the owner of property have a duty to maintain the property to prevent potential harm from use of the property after ownership ceases?

3.
Stated differently, does the duty of an owner of property to maintain the property extend beyond the period of ownership?

4.
What factors should the Court consider to determine whether an injury was reasonably foreseeable?


PROPOSED RULE OF LAW

1.
The appellate court retains power to create and form the common law and that includes the power to limit or define the duty owed by a defendant in a case of common law negligence.

2.
The duty of an owner of property to maintain the property for safe use should not continue when the person’s status as an owner terminates.

3.
An injury can be deemed reasonably foreseeable only when the injury results following an expected sequence of events in a reasonably timely fashion and is sustained by one whom the negligent actor should have realized would be at risk.


NATURE OF THE ACTION

This is an action at law for damages resulting from bodily injury which plaintiff alleges was caused by defendant’s failure to maintain a truck axle on a vehicle sold by defendant several years before the accident.


NATURE OF THE JUDGMENT

The trial court dismissed plaintiff’s action for failure to state a claim pursuant to ORCP 21A(8).


SUMMARY OF FACTS
Because this case was dismissed because of the insufficiency of the complaint, all well pleaded facts in the complaint must be accepted as true for purposes of appellate review.  Those pertinent facts are succinctly set out in the Court of Appeals’ opinion by Judge Ortega, and that summary is incorporated herein by reference.


SUMMARY OF ARGUMENT
The court’s analysis of a negligence claim is not limited to consideration of the foreseeability of harm. The court retains the power and obligation to consider whether the given facts and circumstances are such that a duty should be recognized, limited or rejected.  This “gatekeeper” role of the court is an important judicial function.

This case provides the court with an opportunity to remind the bar and trial bench that the existence of duty remains an essential element of any case based on common law negligence.  Recent case law may have confused this concept by its over-emphasis on foreseeability as a test of negligence liability, a test administered by the jury with very little supervision.  As a result, the court’s obligation to define and limit the scope of a defendant’s duty has been frequently overlooked.

This court should now explain the factors which should be considered when deciding the duty issue.  The court should further exercise its power in this case to limit the duty owed by a seller of property.

Alternatively, the court should explain the factors which limit the outer reaches of liability for foreseeable injury.  The court has acknowledged that the harm must be “reasonably” foreseeable in order to impose liability, but no standards have yet been established to determine those outer limits.


ARGUMENT
In this case the Court of Appeals, and the arguments presented have, not surprisingly, focused much of their attention on Fazzolari v. Portland School District No. 1J, 303 Or 1, 734 P2d 1326 (1987).  Justice Linde’s opinion in Fazzolari contained a lengthy and useful history of the development of common law negligence.  Reviewing that history and more recent discussions about the development of negligence law demonstrates there is much confusion.  See Jonathan Cardi, Purging Foreseeability: The New Vision of Duty and Judicial Power in the Proposed restatement (Third) of Torts, 58 Vanderbilt Law Review 739 (2005).

In this writer’s opinion, the Fazzolari decision created the misconception that duty is no longer an essential element in a negligence case.    Fazzolari has been interpreted to hold that whenever harm to a plaintiff was reasonably foreseeable, the defendant had a duty to prevent it.  The court appears to have reached that conclusion by reviewing cases where the court had previously found an absence of duty because the resulting harm was too remote in time, place or circumstances to be considered reasonably foreseeable.   Because duty and foreseeability were often considered as two sides of the same coin, the distinction between the two ideas has been lost.

Justice Linde relied heavily on Justice O’Connell’s opinion in Stewart v. Jefferson Plywood Company, 255 Or 603, 469 P2d 783 (1970), which involved  more accurately a “proximate cause” or “legal cause” analysis, rather than a duty analysis.  There was no question in Stewart that the defendant had breach its duty by negligently starting a fire.  The question was whether defendant’s liability for the fire included plaintiff’s injury, which occurred when he stepped through the skylight of a neighboring building.  The court’s retreat from the old concept of proximate cause and its reliance on reasonable foreseeability as the only limit on liability stem from the policy that what’s entrusted to the jury should stay with the jury.  The feeling was that the court should intervene only in extreme circumstances.  This gives rise to two questions which need to be addressed in this case: 

1.
What are the extreme circumstances where foreseeability is not reasonable? and

2.
When, if ever, does the court consider duty?

A.
Duty is Determined by the Court
The court in Fazzolari acknowledged it is the role of the court to decide whether a duty exists and it is the role of the jury to decide if there was a breach.  The court observed:

“This neat division of issues is unproblematic when the substance and scope of a duty are found in legislation or in a particular common law source.  But when the law (for instance negligence law) defines a duty by reference to the foreseeability of events, the questions who decides what, at which stage of litigation, and with what precedential effect, becomes problematic, as today’s cases show.”

Justice Linde’s statement of the dilemma then lead  into a summary of the historical development of negligence law.  That summary of cases and commentary led to an apparent abandonment of duty as an element in a large number of cases.      The oft cited conclusion of the court states:

“In short, unless the parties invoke a status, a relationship, or a particular standard of conduct that creates, defines or limits the defendant’s duty, the issue of liability for harm actually resulting from defendant’s conduct properly depends on whether that conduct unreasonably created a foreseeable risk to a protected interest of the kind of harm that befell the plaintiff.  The rule of the court is what it ordinarily is in cases involving the evaluation of particular situations under broad and imprecise standards: to determine whether, upon the facts alleged or evidence presented, no reasonable fact finder could decide one or more elements of liability for one or the other party.”

An erroneous impression of negligence law has been created by Fazzolari.  The error is in the belief that the concept of duty is only important in cases where some special status or relationship is “invoked”.  In the vast majority of cases there is a belief that duty follows foreseeability, as the night follows the day.  However, the court in Fazzolari did not require a “special” status or relationship, it merely pointed out that the status or relationship of the parties may affect the scope of the defendant’s duty.

The “unless” clause of the language quoted above encompasses more than may be commonly understood.  The status, relationship or particular standard of conduct defines and limits the scope of the duty to be imposed.  These factors should be considered in every negligence case when deciding if the duty element of the tort has been satisfied.

As stated in Fazzolari, it is the court’s function, indeed its obligation, to define duty.  Contrary to the belief of some, law is made by the court’s as well as the Legislature.  Thus, we have common law.  That power and obligation should not be relinquished to the jury.

Examples are common, before and after Fazzolari, showing the court’s willingness to define a duty by a relationship or status.  The court has, for example, adhered to the common law distinction between business invitees, licensees and trespassers with respect to a landowner’s duty of care.  Rex v. Albertson’s Inc., 102 Or App 128, 180-81, 792 P2d 1248 (1990).   The existence of a statute has been recognized to limit or create a duty.  Cain v. Rijken, 300 Or 706, 717 P2d 140 (1986).   The court has limited a defendant’s responsibility when there has been intervening criminal conduct.  Buchler v. Oregon Corrections Division, 316 Or 499, 853 P2d 798 (1993).  The court has refused to recognize a duty to protect another from economic loss, even though foreseeable.  Onita Pacific Corporation v. Trustees of Bronson, 315 Or 149, 843 P2d 890 (1992).  The court has refused to allow damages for negligently caused emotional distress.  Hammond v. Central Lane Communications Center, 312 Or 17, 816 P2d 593 (1991).

These cases and others demonstrate that the court does decide the duty question and as a matter of good policy, should decide the duty question.   That there is confusion on this issue is shown by the dissenting Court of Appeals opinions.  Judge Hazelton states:   “This is a difficult and provocative case.  Nothing touching on Fazzolari is easy”.  Judge Armstrong expresses the belief that the court’s determination of duty as an opportunity for “judicial lawmaking [does] not exist in Oregon negligence law and [has] not existed for nearly 20 years.”  Judge Armstrong is mistaken.   The opportunity exists if the court takes seriously its responsibility to evaluate the status, relationship or particular standard of conduct which might apply to the circumstances of each case.

Note again  that when the court used those words in Fazzolari it did not limit the analysis to special relationships or status.  It simply acknowledged that these factors are relevant when deciding the scope of duty owed.

Here, the owner of a much used vehicle sold it to a third party.  Defendant’s status, which gives rise to its duty, if any, is as an owner, subject to laws and regulations governing vehicle use, licensing, operation and sale.  There is no relationship between the defendant and the plaintiff, who was allegedly injured when a subsequent owner of the vehicle lost control, allegedly due to a defective, poorly maintained axle.  These circumstances, described in the complaint, provide the court with a basis for deciding whether a duty ought to be imposed, and if so, if it should be limited.

As part of this consideration, the court may properly look to legislative enactments which may have a bearing.  In this case we know there are statutes which require an owner to maintain a vehicle in safe working condition, and refrain from operating the vehicle if not so maintained.  ORS 815.020.  The Legislature did not extend that duty to prior owners or non-owners.  In product liability law the court balanced public policy considerations in deciding a seller of used products should not be strictly liable for injury caused by a product defect.  Tillman v. Vance Equipment Company, 286 Or 747, 596 P2d 1299 (1979).

Critics may argue this suggested analysis as judicial lawmaking.  It may be, but it is part of the judicial function. Policy considerations like those at play in Tillman are necessary to properly direct the common law.

This court should reaffirm its duty to decide the duty question.  The court should expand on the factors to be considered when deciding the scope of a defendant’s duty.  The court should not abdicate this obligation by delegating all liability questions to the jury based on foreseeability.

B.
Only Claims for Reasonably Foreseeable Injury Should Reach the Jury
One consistent theme arising from the Fazzolari rule is, as stated by the Court of Appeals, whether an injury is reasonably foreseeable generally presents an issue of fact to be decided by the jury.  The court’s oversight is limited to a determination whether the evidence is insufficient to allow a jury to make that finding.  Stated differently, the court can decide the injury, though technically foreseeable, was not reasonably foreseeable.  There is very little case law explaining how that determination is made.

There are some examples cited in the Court of Appeals’ opinion, but none that articulate the tests to determine what is reasonable in this context.  The closest thing to a test if found in Solberg v. Johnson, 306 Or 484, 490-91, 760 P2d 867 (1988), requiring that a plaintiff must allege facts which would allow findings:

(1)
That defendant’s conduct caused a foreseeable risk of harm, 

(2)
That the risk is to an interest of a kind that the law protects against negligent invasion,

(3)
That defendant’s conduct was unreasonable in light of the risk,

(4)
That the conduct was a cause of plaintiff’s harm, and

(5)
That plaintiff was within the class of persons and plaintiff’s injury was within the general type of potential incidents and injuries that made defendant’s conduct negligent.

The word “reasonable” as used in Fazzolari and restated in subsequent opinions like Slogowaski v. Lyness, 324 Or 436, 927 P2d 587 (1996), is an adjective which should be applied twice.  First, was the risk of this particular harm reasonably foreseeable and, secondly, was the defendant’s conduct unreasonable in light of that risk?  The first question is appropriately addressed by the court as part of its gatekeeping function.  Where the sequence of events is so unusual that the harm which occurred was not reasonably foreseeable, no liability should be imposed.  The tests set out above in Solberg and Slogowaski suggest this is an appropriate gatekeeping function.  The determination of the kind of interest entitled to protection implicates both a duty question and a foreseeability question.  The determination whether plaintiff is in a class of persons to be protected and whether the injury was of the general type anticipated, also raises questions of duty and foreseeability.  

When deciding whether harm was reasonably foreseeable, the focus should be from the perspective of the defendant. Open-ended 20/20 hindsight is unfair.  Legal liability should only be imposed when the harm was reasonably foreseeable from the standpoint of the defendant.  It should not be sufficient that the event which occurred could be imagined through the eyes of a Monday morning quarterback.  It is only when the court can say the result should have been anticipated by the ordinary person in the same circumstances as the defendant that the result is “reasonably” foreseeable.  This issue should be evaluated by the court as part of its gatekeeping function.

As applied to this case, the court should determine whether one in the position of May Trucking Company should have anticipated that a used truck it sold to another would be used by the new owner and then sold to another party, without the subsequent owners taking proper steps to maintain the truck, causing it to be unsafe to drive.  As a seller of used commercial equipment, it is not reasonably foreseeable that subsequent owners will fail to maintain the equipment, such that it would pose a risk to other motorists.


CONCLUSION
There are two opportunities for the court to reassert its proper gatekeeping role.  The court should clarify that it has the power and obligation to consider the existence and scope of duty in every negligence case.  Secondly, the court should clarify that it may summarily 

dispose of claims when the harm which occurred was not reasonably foreseeable from the viewpoint of the defendant.

DATED this 13th day of February, 2007.
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